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The present “Jenkins-Keogh” bills 
now under consideration, at the time 
of this writing, may afford _ tax- 
exempt pre-paid retirement for law- 
yers and others similarly situated as 
self-employed persons. 

The American Bar Association 
through its “Coordinator” urges the 
organized Bar of every state and 
county to investigate the possibilities 
of the bill. 

\ recent release states: 

Another opportunity has presented 
itself for joint action by the organized 
bar throughout the country in the 
interest of all lawyers. We refer to 
efforts now being made to obtain early 
action in Congress on HR 10 and 11, 
the Jenkins-Keogh bills, to give 11,- 









Prepaid Retirement For Lawyers 


000,000 self-employed persons, includ- 
ing lawyers and doctors, federal tax 
equality with the 20,000,000 corpo- 
rate employes presently benefiting 
from pension plans established by 
their employers. 

The Jenkins-Keogh measures would 
eliminate present inequities in the tax 
laws which deny to the self-employed 
the advantages of tax deferment on 
certain portions of their income in- 
vested in their own retirement pro- 
grams. It would provide a way for 
those who desire to do so to prepay 
their own pensions. 


The American Bar Association’s 
special Committee on Retirement 
Benefits, headed by George Roberts 
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of New York, urges that state and 
local bar associations and individual 
lawyers make known to Congress 
their support of this legislation by 
means of resolutions, letters and tele- 
grams. Such expressions in quantity 
would greatly enhance the chances of 
the bills’ passage. They should be 
directed in the first instance to the 
House Ways and Means Committee. 
The bills are pending before that 
committee. A Kentuckian, the Hon. 
Noble J. Gregory is a member of the 
Committee. 


This legislation is of prime import- 
ance to every lawyer. The ABA’s 
special committee has labored long 
and effectively to bring it to the point 
of decision. Similarly, the American 
Medical Association and other pro- 
fessional groups are backing the 
bipartisan bills. Mounting interest 
and support from many sources are 
considered to have increased pros- 
pects for the bills’ passage. 

Provisions of the Jenkins-Keogh 
bills are not incorporated in the 
omnibus tax revision bill before Con- 
gress. In the view of the ABA com- 
mittee, the legislation has no connec- 
tion with the issue of broadening the 
social security act to include lawyers 
and others not now covered. 





Dean Stahr Gets 
Added Responsibility .. . 


Dean Elvis J. Stahr, Jr., of the 
University of Kentucky, College of 
Law, has been given the additional 
appointment of Provost of the Uni- 
versity, by the Board of Trustees. 
However Dean Stahr’s principal duty 
will be to head the work of the Col- 
lege of Law. His duties as “Provost”, 
commencing July Ist, will particularly 
involve the negotiation of contracts 
with research foundations. 








WELCOME 


On April 27, 1954, the Kentucky 
State Board of Bar Examiners, b) 
R. Vincent Goodlett its Secretary 
reported to the Kentucky Court of 
Appeals that the following applicant: 
had _ successfully passed the Bar 
Examinations, and moved that the 
be admitted to practice. The report 
was approved and the motion sus- 
tained. On an order, signed by 
Porter Sims, C.J., the new lawyers 
were authorized to practice law in 
the Commonwealth and automatically 
became members of the Kentucky 
State Bar Association. 

The Bar of Kentucky welcomes 
its new members and wishes them 
happiness and success in their pro 
fessional and personal lives! 


William J. Briggs, Flora, Indiana 
Thomas Burchett, Jr., Ashland, Ky. 
William G. Burd, Louisville, Ky. 
Morris R. Butler, Edmonton, Ky, 
James Clifton Cook, Covington, Ky. 
Robert E. Delahanty, Louisville, Ky. 
John C. Dixon, Louisville, Ky. 
Robert L. Dowell, Sulphur Well, Ky. 
John S. Hager, Owensboro, Ky. 
Bruce R, Hamilton, La Grange, Ky. 
Val A. House, Jr., Scottsville, Ky, 
Elizabeth Howard, Middlesboro, Ky. 
Harris S. Howard, Prestonsburg, Ky. 
Robert C. Jackson, Louisville, Ky. 
Clifford B. Latta, Prestonsburg, Ky. 
George Y. Leaf, Jeffersonville, Ind 
Thomas P. Lewis, Ashland, Ky. 
—— R. Mansfield, Jr., Louisville, 
y 
Paul Duerson Miller, Owensboro, Ky. 
Clyde Mullins, Elkhorn City, ~~ 
Henry V. Pennington II, Danville, 
Jack L. Richardson III, aii, 
Ky. 
Calvin R. Robinson, Owensboro, Ky. 
Joseph A. Savoie, Louisville, Ky. 
Raymond L. Shelton, Louisville, Ky 
Erwin A, Sherman, Louisville, Ky. 
James N. Stein, Covington, Ky. 
Charles W. Stone, Louisville, Ky. 
Edward A. Stone, Louisville, Ky. 
Lee F. Swan, Louisville, Ky. 
Daniel T. Taylor III, Louisville, Ky 
Charles I. Tucker, Lexington, Ky. 
— McKaig Walden, Lexington, 


a. R. Weber, Louisville, Ky, 
E. Kenneth Whitney, Coral Ridge, 
Ky. 
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Traffic Court Conference 


On June 16th to 18th inclusive a 
Kentucky Traffic Court Conference 
will be held at the University of Ken- 
tucky in the Guignol Theatre on the 
campus. Dormitory reservations on 
the campus may still be made. 

Designed for judges, prosecutors, 
police officers and all others interested 
or concerned with traffic law enforce- 
ment the purposes of the conference 
have been thus stated: 

1. The importance of the role of 
the traffic court in traffic law enforce- 
ment cannot be over-estimated. The 
weight that can be brought to bear 
by traffic court judges in educating 
for public safety is immeasurable. 

2. The work of the prosecutor in 
proper preparation and presentation 
of traffic cases is indispensable. 


3. Scientific techniques and pro- 
cedures in the preparation of evidence 
reinforce the work of the traffic 
courts. 

4. Uniformity in procedure can 
build public confidence in and respect 
for the courts. 

5. Adoption of model legislation 
can do much to expedite the work 
of the courts. 

6. Good public relations create 
the public support necessary to up- 
hold and sustain effective court work. 

In view of the critical need to re- 
duce accidents, to promote safe driv- 
ing, and to dispense justice with 
maximum effect in traffic cases, the 
Kentucky Traffic Court Conference 

(Continued on page 112) 





vention. 





District Bar Meetings 


President Oldham Clarke recently announced a tentative schedule 
of 1954 District Bar Meetings. Any serious local conflict with the date 
assigned should be promptly brought to the attention of the local 
Commissioner or Secretary Henry H. Harned at Frankfort. 
up a program, the President would appreciate suggestions for discussion 
topics of either local, or, state-wide interest. 


District PLACE DaTE 
Ist Kentucky Dam September 22nd 
2nd Owensboro September 23rd 
3rd Shelbyville September 24th 
7th Cumberland Falls September 29th 
5th Lexington September 30th 
6th Newport October Ist 


The date for the 1954 Annual Convention, 
Louisville, has not been announced. A District Meeting is not held for 
the Jefferson County area because it is the scene of the Annual Con- 


Other dates of interest to Kentucky lawyers are: 
American Bar Assn. Convention at Chicago on August 16th to 20th; 
American Judicature Society Convention at Chicago on August 19th. 


In making 


which will be held in 
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OLDHAM CLARKE 


The head of the Kentucky State Bar Association for the current 
year, 1954, will be Oldham Clarke of Louisville. Having attended 
the meetings of the Board of Bar Commissioners as President-elect, 
for the whole of last year, he will not be a stranger to the duties that 
he will face as President. 


His appearance on the District Bar Meeting programs has 
made him a familiar figure to most of Kentucky’s active practitioners. 
However, to those of the Kentucky Bar who have not made his 
acquaintance this brief comment will be an introduction. 


Mr. Clarke was born 50 years ago at Falmouth, Kentucky. He 
attended school at Frankfort and obtained his law degree at Wash- 
ington & Lee University; and has been practicing law in Jefferson 
County since 1928. In 1951 he was President of the Louisville Bar 
Association. He is a son of the Hon. Ernest S. Clarke, Judge of the 
Kentucky Court of Appeals from 1915 to 1926. 


In addition to an ‘active and varied practice he has also held 
public office. He has served as an Assistant U.S. District Attorney, 
as a County Commissioner, and as a County Judge Pro-tem. He was 
also an instructor at the old Jefferson School of Law in Louisville. 
Married, he has two children, a daughter at home and a son on 
duty with the U.S. Navy. 


At present he is a member of the Louisville law firm of Mc- 
Elwain, Dinning, Clarke and Winstead with offices in the Kentucky 
Home Life Building. 


The honor that goes with the leadership of some four thousand 
Kentucky lawyers, is accompanied by the responsibilities of main- 
taining high ethical standards in the Bar’s ranks; fostering proper 
respect and support for the Courts; and maintaining a constant watch 
on the legal rights of all of the Commonwealth’s citizens in their con- 
tacts with lawyers, with the courts, and with each other! 


The task will be time-consuming and often thankless; but it 
remains an honor and a responsibility that can come to only a select 
few Kentucky lawyers . . . Mr. Clarke is worthy of the honor and 
capable of assuming the responsibilities! 
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Chase Law School 
Receives ABA 
Approval 


Of interest to northern Kentuckians 
was the recent approval of the Salmon 
P. Chase College, School of Law, by 
the American Bar Association. 

At the regional meeting of the ABA 
in Atlanta in March, Chase along with 
Villa Nova and New York City Law 
School were approved on a_pro- 
visional status. The provisional status 
means specifically that any law school 
on first approval will be subject to 
periodic examinations for a year or 
two following its approval, after 
which it will be listed as fully ap- 
proved. Students or graduates of any 
such provisionally approved school 
are entitled to the same privileges and 
prerogatives as though it were fully 
approved. 

Stanley Chrisman of Covington is a 
Vice-President of the Chase Law 
School Alumni Association. Located 
in Cincinnati the school is the Alma 
Mater of many Kentucky lawyers, 
particularly those from the Counties 
of Boone, Campbell, Grant, Kenton 
and Pendleton. Ray Hutchens of Cin- 
cinnati is the present Dean of the 
Law School. 





Law Course At Chicago 


A Short Course for Practicing Law- 
yers is to be offered by the faculty of 
the Northwestern University Law 
School for the period of August 9th 
and 13th—the week prior to the an- 
nual meeting of the American Bar 
Association in Chicago. The Short 
Course to be given by Northwestern 
is designed for the lawyer in general 
practice and offers an opportunity for 


professional study of key develop. 
ments in several selected fields of law, 

Eleven fields of law will be studied 
including such subjects as Estate Tax 
Planning, International Law, Federal 
Practice, Scientific Evidence, Account- 
ing for Lawyers, etc. 

All sessions of the Short Course wil] 
be held in the Law School located on 
Lake Michigan and a few blocks north 
of the loop. Each of the sessions will 
be under the direction of a member 
of the regular law school faculty who 
specializes in that field. The eighteen 
story dormitory on the lakeshore 
downtown campus will be opened to 
the attending lawyers and their wives. 
Further information about the course 
can be secured by writing to the 
Northwestern University School of 
Law, Lakeshore Drive and Chicago 
Avenue, Chicago, Illinois. 





“There is too much hysteria flow- 
ing in [America] and it’s due to too 
much talk. I can’t see any difference 
between being killed by an atomic 
or hydrogen bomb and being killed 
by a hand grenade.”—Wm. F. Halsey, 
Admr., U.S. Navy (Ret.) 





Traffic Court Conference 
(Continued from page 109) 


will include opportunities for train- 
ing, guidance, and discussion in all 
six of the above phases of coping with 
modern traffic on our streets and 
highways. 

The Conference will be under the 
general direction of distinguished 
leaders in the legal and traffic safety 
fields—Elvis J. Stahr, Jr., Dean, Col- 
lege of Law, University of Kentucky; 
Robert L. Donigan, of the Northwest- 
ern University Traffic Institute; James 
P. Economos of the American Bar As- 
sociation. 
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CIRCUIT JUDGES RETIREMENT BILL SIGNED 





Pictured above, Governor Lawrence W. Wetherby signs the Retirement Bill for Circuit 
Judges. Provisions of the law were outlined at page 147 of the September 53 issue 
of the KSBA Journal. Taken in the Governor's office the picture shows, left to right, 
Sen. James M. Lassiter (Murray); Amos H. Eblen (Frankfort), Secretary of the Ken- 
tucky Judicial Council; and Rep. Edward T. Brethitt, Jr. (Hopkinsville); all of whom 
took an active part in the presentation and passage of the measure. 


Pictured below is the Speakers Table at the Annual Banquet. Left to right: Mr. and Mrs. 
Marion W. Moore, Covington; Mr. and Mrs. W. L. Mix, Louisville: Mr. and Mrs. Blakey 
Helm, Louisville; Hon. Porter Sims; Mr. W. J. Jameson, President of the ABA and 
a resident of Billings, Montana, is obscured by the microphones; Mr. and Mrs. T. B. 
McGregor, Frankfort; Mr. and Mrs. Oldham Clarke, Louisville; and Mr. and Mrs. T. C. 
Carroll, Shepherdsville. 
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BAR STRESSES ETHICS 


To foster the attention of law stu- 
dents on the importance of “Legal 
Ethics” in their present studies; and, 
to form a pattern for their future 
actual practice in accordance with 
accepted ethical principles, the KSBA 





(Above) Henry V. Pennington III of Dan- 
ville accepts the award from the Hon. Thos. 
B. McGregor, of the 
KSBA. 


retiring President 


(Right) President McGregor of Frankfort 
presents the award to Richard L. Hitch- 
cock of Louisville. 


has emphasized the study of the sub- 
ject. 

As an incentive the Association 
awarded silver cups to the writer of 
the best paper on the topic from 
each of Kentucky's law schools. The 
presentations by retiring President 
T. B. McGregor were made at the 
annual Convention Banquet. Richard 
L. Hitchcock, Louisville, a student 
at the University of Louisville, and 
Henry V. Pennington III, Danville, 
representing the University of Ken- 
tucky received this years awards. 
Quotations from their essays appear 
on the cover of this Journal. 











PENDLETON BECKLEY, Paris, 
France, formerly of Louisville, con- 
tributed “The Pardon of St. Ives” to 
the October, 1953, issue of the Amer- 
ican Bar Association Journal. In his 
article Mr. Beckley described the 
work of St. Ives who, in the 13th 
century, gave up his priestly career 
to become a lawyer and a defender 
of the poor. In 1936 the American 
Bar Association donated a stained 
glass window to the Cathedral in 
Treguier, Brittany in memory of the 


. IVES 


saint. Before representatives of the 
church and the Bars of France, 
Switzerland, Holland, Portugal and 
the U.S., a leader of the French Bar 
said: 

“During seven centuries, thanks to 
St. Ives, the poor man has been as- 
sured of a legal defender and we 
only hope that there will never dis- 
appear such right to the poor be 
cause if the ‘avocat’ disappeared, 
‘Force’ would take the place of 
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KENTUCKY’S OUTSTANDING JUDGE AND LAWYER 


This year the Hon. William B. 
Ardery of Frankfort and Ben B. 
Fowler, Esq., also of Frankfort, re- 
ceived the distinction of being 
selected as the outstanding Judge and 
Lawyer of the Commonwealth. Judge 
Ardery’s selection was made on his 
distinguished record as a Judge of 
the Franklin Circuit Court; while 


Mr. Fowler was singled out for the 
honor because of his successful 
labors with the preparation of the 
new Civil Code of Procedure. In 


addition to a formal citation, Chief 
Justice Porter Sims, on behalf of the 
KSBA, presented each with a silver 
pitcher. 





Shown above, the Hon. Porter Sims (center) congratulates Judge Ardery (left) and Mr. 


Fowle1 


right) on their selection. Of comparative recent innovation, the selection of out- 
standing men in their fields is watched with interest by the Bar of Kentucky. 


It is 


worth-while recognition of service of merit, which might otherwise go unnoticed. 


Have a real reserve with everybody 
and a seeming reserve with almost 
nobody; for it is very disagreeable 
to seem reserved, but dangerous not 


to be so.—Lord Chesterfield 





The world is divided into people 
who do things and people who get 
the credit. Try, if you can, to be- 
long to the first class. There's far 
less competition.—Dwight Morrow. 













Timely... rbuthoritative... Necessary 


Kentucky’s New Practice Codes 


RUSSELL‘S 


KENTUCKY PRACTICE 
AND FORMS 


CIVIL and CRIMINAL 


















BASED ON 


THE NEW CIVIL RULES 
KENTUCKY PRACTICE STATUTES 
KENTUCKY CRIMINAL CODE 


6 Complete Books cn 
BALDWIN’S REMOV-A-LEX BINDER 


Book 1 Civil Rules: Court of Appeals Rules 
Book 2 - Civil Practice Statutes 

Book 3. Civil Practice Forms 

Book 4 Criminal Code 

Book 5 Criminal Practice Forms 


Book 6 Federal Rules 


74 Seagutcentennial Publication of 
BANKS-BALDWIN LAW PUBLISHING COMPANY 
America’s Oldest Law Publishing House — Est. 1804 


CLEVELAND 

















W 
tucki 
parti 

Ge 
torne 


of Ke 


* The 
shall * 
equal | 
ment s; 
liberty 



































At this writing the May 17th de- 
cision of the U.S. Supreme Court 
unanimously outlawing racial segre- 
gation in the public schools has just 
been received. 


Official text of the decision is not 
available and the formula by which 
the transition will take place may not 
be announced until fall. 


In brief the question decided ap- 
pears to be, as stated by Warren, 
CJ.: 


“Does segregation of children in pub- 
lic schools solely on the basis of race, 
even though physical facilities and 
other ‘tangible’ factors may be equal, 
deprive the children of the minority 
group of equal educational oppor- 
tunities? 

“We believe that it does. 


“We hold that racial segregation in 
the public schools . . . is a denial of 
the due process of law guaranteed by 
the 5th Amendment to the Constitu- 
tion.” 


What will be the attitude of Ken- 
tuckians, and Kentucky's lawyers in 
particular? 

General J. D. Buckman, Jr., At- 
torney General of the Commonwealth 
of Kentucky perhaps has the answer: 


‘The 14th Amendment provides that no state 
shall “deny to any person within its jurisdiction the 
equal protection of the laws.” The Fifth Amend- 
‘ment says that no person shall be “deprived of life, 
liberty or property without due process of law.” 





OLIVER vs. BOARD OF EDUCATION 


“The Court stated the law and we will 
have to abide by it!” 


While Governor 
Wetherby said: 


Lawrence W. 


“When we see the opinion we will try 
to adjust our system to comply with 
the law.” 





AMBULANCE CHASING! 


“Soliciting” and “pandering” can be 
omnious words with evil implications. 
Their counter-parts in the field of the 
law have been reduced to the phrase 

. ambulance chasing! 

For the first time in several years 
the phrase appeared in the casual 
conversation of lawyers at the conven- 
tion. 

The careless use of the words in 
reference to any individual, partner- 
ship, or organization, can do untold 
harm to the dignity and reputation of 
the whole profession. 

If there is any group, active in Ken- 
tucky, whose function, even remotely, 
might tend to the direction of solici- 
tation, the Bar Commissioners should 
know about it! Any lawyer with 


knowledge of, or suspicion of, such a 
situation, is almost duty bound to 
voice his observation to the proper 
authority, in this instance the Board 
of Bar Commissioners. 








LEADING ARTICLES 


Informing Jury of Eligibility of Parole 
veceeeee ROVERSIDIG Error! 


By CARL C. OUSLEY, JR. 


EDITOR’S NOTE: In our own Commonwealth, and in the Nation, lawyers 
and Bar Associations recognize that after a century of use many statutory 
and procedural phases of “Criminal Law” need reviewing. With the grad- 
ual passing of ‘the general practitioner, many lawyers’ professional interest 
in Criminal Law is only academic, and criminal cases are, as a matter of 
routine, referred to a specialist in the field. 


In Kentucky there are many advocates of a new Code of Criminal 
Procedure patterned after the Federal Code. While the economic interest 
and personal ability of the lawyer may not be in the field of Criminal 
Law, it still remains the most romantic field of legal endeavor and civic 
responsibility. 


In this article, Carl C. Ousley, Jr. of Louisville, Assistant Common- 
wealth’s Attorney for the 30th Judicial District of Kentucky (Jefferson 
County), discusses a practical question with tremendous legal implications. 
Mr. Ousley attended Northwestern University and obtained his LL.B. from 
the University of Louisville in 1931. During World War II he saw service 
in the Navy as a Gunner’s Mate aboard the U.S.S. Arkansas. He has served 
in his present position since 1946. One of his most spectacular cases was 
the prosecution and conviction of Earl Bircham, Public Enemy No. 1, for 
the murder in 1949 of a Louisville police officer. 












In the “Kentucky State Bar Journal” 
for December, 1946, the writer col- 
lected the Kentucky cases on the pro- 
priety of a prosecutor informing a jury 
of the eligibility of an accused for 
parole upon a finding of guilt. There- 
in, cases are gathered holding such 
comment by the prosecutor as “im- 
proper,” as “not improper,” as “not 


prejudicial error” and “not reversible 
error.” In several cases cited, the 
Court of Appeals “admonished” prose- 
cutors not to use such an argument. 
The writer pointed out why, in his 
opinion, such an argument was proper. 

That prosecutors throughout the 
Commonwealth continued to effec- 
tively use the argument is apparent 
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from the cases recently before the 
Court of Appeals. 


Now, in the case of Broyles vs. Com- 
monwealth, decided February 19, 
1954, the stamp of “reversible error” 
is added to such argument, and in 
doing so the Court of Appeals rein- 
stated the principle enunciated in 
two cases which had been previously 
expressly overruled by the Court.) 

In Lightfoot vs. Commonwealth, 
310 Ky. 151, 219 S.W. (2) 984 (1949), 
a jury found Lightfoot guilty of wil- 
ful murder and fixed his punishment 
at death. As to the argument of the 


wealth Attorney is subject to criti- 
cism we are of the opinion that 
it could not have the prejudicial 
effect complained of.” 


The Court affirmed the death sen- 
tence stating that the evidence in the 
case was so vicious that “there was 
scarcely anything outside the record 
which could be brought to the atten- 
tion of the jury to further inflame their 
minds.” While the Court held the 
argument “not reversible error,” it is 
evident from the opinion that it was 
considered improper. 

In Ne Camp vs. Commonwealth, 





ners for admission to the bar. 


vantage to the practitioner. 


fession. 





The neglect of CRIMINAL LAW is reflected in the law schools—as 
well as among members of the legal profession. 
subjects with which they expect to be concerned in their professional 
careers—and very few ambitious, young students seek to prepare them- 
selves for practice in criminal cases. Hence, they seck no more than that 
minimum of knowledge of criminal law which is required by the Exami- 

Obvious economic causes have turned the leaders of the profession 
more and more away from the criminal courts. There is no reason to 
suppose that these causes will disappear in the immediate future. Rather, 
the specialization which is turning and keeping lawyers in the field of CIVIL 
LAW is likely to increase and go further. 
the importance of criminal law to society is far beyond the importance 
it seems to have when looked at from the standpoint of economic ad- 
It is our main reliance for maintaining of 
social interests—and is the very foundation of the legal ordering of society. 
When criminal law breaks down in action, cracks are sure to develop in 
the economic fabric, which ultimately affects all members of the pro- 
For that reason, no part of the legal order is more deserving of 
the best efforts of all segments of the Bench and Bar. 


Judge, Kentucky Court of Appeals 


Students press for the 


But we must bear in mind that 


—PARKER W. DUNCAN, 








prosecutor to the jury in regard to the 
possibility of parole, the Court said: 


“Finally the complaint is made 
that the Commonwealth Attorney 
in his closing argument over- 
stepped the bounds of propriety - 
in stating to the jury that if appel- 
lant should be given a mere life 
sentence he would be eligible for 
parole in eight years. Assuming 
without deciding that the state- 
ment made by the Common- 





311 Ky. 676, 225 S.W. (2) 109 (1949), 
the jury imposed punishment of 
death for wilful murder. The case 
was reversed by the Court because a 
member of the jury inquired of a 
priest the moral propriety of a death 
sentence. As to the argument of the 
Commonwealth Attorney in regard to 
parole, the Court said: 


“The argument of the Common- 
wealth’s Attorney that if a life 
imprisonment should be imposed 
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on the defendant, he would be 
subject to parole in eight years 
was not reversible error. Light- 
foot vs. Commonwealth, 310 Ky. 
151, 219 S.W. (2) 984; Powell vs. 
Commonwealth, 276 Ky. 234, 123 


should have sustained the defend- 
ant’s objection to it, it is readily 
apparent the defendant was not 
hurt by the statement since the 
jury either ignored it or was will- 
ing that the defendant should be 





























S.W. (2) 279.” paroled, for it fixed the penalty 
; at life imprisonment.” 

Again, the above case comes under 
the “not reversible error” column in Here the Court held the argument 


regard to such arguments. Such a_ not prejudicial to the defendant even 





Turning to the field of CRIMINAL LAW, although I am sure there 
are some texts on the subject, I honestly could not tell you what is con- 
sidered as the standard—or most authoritative—text on the subject. 

This comparison is significant as indicating that the care and research 
which have gone into almost every field of the civil law have not yet 
entered into a consideration of the criminal law. 

One reform which is needed—and it possibly should precede all 
others—is that a living interest on the subject should be created through 
a new recognition by the BENCH, BAR, and LAW SCHOOLS of the im- 
portance of the field of criminal law in the whole field of our jurispru- 
dence. With such a quickening of interest, we shall find leaders in crimi- 
nal law as we have found a WIGMORE for EVIDENCE, a WILLISTON 
for CONTRACTS, and the other great leaders in their respective fields. 


—PARKER W. DUNCAN, 
Judge, Kentucky Court of Appeals 











label is concomitant to one of “im- though the Court conceded it “im- 
proper.” proper.” 

In Howard vs. Commonwealth, 313 In Adams vs. Commonwealth, 263 
Ky. 667, 233 S.W. (2) 282 (1950), a sw. (2) 103 (1953), a jury fixed the 
jury found the defendant guilty of penalty at 21 years for maliciously 
armed robbery and fixed his punish- . 
ment at life imprisonment. In affirm- 
ing the case, the Court said: 


shooting and wounding another with 
intent to kill. The Court reversed the 
case because of the improper closing 
argument of Special Counsel em- 
ployed in the prosecution. The argu- 
ment of counsel consisted of: 


“The Commonwealth Attorney in 
the closing argument stated that 
if the jury should fix the penalty 
at life imprisonment, the defend- 
ant would be eligible for parole - (a). Calling the attention of the 








after having served eight years. 
The penalty for the crime, as the 
Court instructed the jury, was 
either death or life imprisonment. 
Conceding arguendo the state- 
ment was improper and the Court 





jury to an objection of the de- 
fense, which had been sustained 
by the trial judge, as to the ex- 
hibition of an injured arm of a 
witness for the Commonwealth to 
the jury. 
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(bh). “My God, you hear of those 
things, and hear of things like 
that happening in Russia, where 
they handcuff people and shoot 
them in the back.” 


(c). “Give him twenty-one years, 
. . . ” 
and he is out in six. 


The Court held (a) to be improper 
argument and (b) inflamatory state- 
ments. As to (c), the trial judge 
qualified the prosecutor's statement by 
telling the jury that the accused 
would be eligible for parole at the end 
of six years and, so qualified, over- 
ruled the objection of the defense to 
the statement. The Court held (c) 
likewise improper argument. 

Statements (a), (b) or (c), stand- 
ing alone, would “not constitute re- 
versible error,” said the Court, pro- 
vided defense objection had been sus- 
tained and the jury properly admon- 
ished not to consider the statements. 
Here, the Court said, there was a 
pyramiding of “highly improper state- 
ments, all drawn from outside the 
record, and the court erroneously 
overruled the objection of appellant 
to each statement. The effect of all 
this was calculated to produce a preju- 
dicial result at the hands of the jury.” 

Here, the Court again held the 
argument in regard to parole as 
“highly improper.” 

The last case before the Court, 
Broyles vs. Commonwealth, decided 
February 19, 1954, the charge was 
wilful murder and the punishment 
was life imprisonment. The prosecu- 
tor argued to the jury: 


“You must bring in a conviction 
of at least life, and I want to say 
here and now that if you sentence 
him to life he is eligible for parole 
at the end of eight years.” 


“If you sentence him to 21 years 
on manslaughter, he is eligible 
for parole at the end of six years.’ 


“If you sentence him to anything 
less than 10 years, he is eligible 
for parole at the end of one-third 
the time.” 


In holding the statements to consti- 
tute “reversible error,” the Court said: 


“This court has been condemning 
such arguments for more than 30 
years. Estepp v. Commonwealth 
(1919) 185 Ky. 156, 214 S.W. 
891. As early as 1917 it was held 
in Postell v. Commonwealth, 174 
Ky. 272, 192 S.W. 39, that it was 
reversible error for the court to 
tell the jury that a defendant, 
sentenced to imprisonment for 
life, could be paroled by the 
board of prison commissioners . . . 
. . « In Berry v. Commonwealth 
(1929), 227 Ky. 528, 13 S.W. (2) 
521, the judgment was reversed 
because of a similar argument.” 


“Commencing with Miller v. 
Commonwealth (1930), 236 Ky. 
448, 33 S.W. (2) 590, and continu- 
ing to the present, the court has 
shown a reluctance to reverse on 
this point. In Powell v. Com- 
monwealth (1938), 276 Ky. 234, 
123 S.W. (2) 279, it was held that 
the statement of the prosecuting 
attorney that a life sentence was 
subject to parole, which might be 
exercised anytime after eight 
years, was not reversible error 
when unaccompanied by any 
other objectionable remarks; and 
the earlier cases which had held 
such a remark to be reversible 
error were overruled. But the 
court has consistently condemned 
such an argument and pointed 
out that it was improper. Some 
of the cases so holding are Barton 
v. Commonwealth (1934), 257 Ky. 
23, 77 S.W. (2) 397; Lee v. Com- 
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monwealth (1935), 262 Ky. 15, 89 
S.W. (2) 316; Bass v. Common- 
wealth (1944), 296 Ky. 426, 177 
S.W. (2) 386; Howard v. Com- 
monwealth (1950), 313 Ky. 667, 
233 S.W. (2) 282.” 


Although the parole law may be a 
matter of common knowledge, said 
the Court, “such an argument is not 
only wrong in principle, it is techni- 
cally erroneous.” Also, said the Court, 
such an argument “infringes upon the 
prerogatives of other departments of 
government.” 





Paradoxical as it may seem, in this 
age of general education our Na- 
tion is plagued with unprecedented 
juvenile delinquency, gangsterism 
and shocking crimes followed only 
by long-delayed punishment or by 
none. The administration of our 
criminal law, from one cause or an- 
other, is a humiliation and a dis- 
credit to our profession and our 
country. And even civil justice is 
still delayed or denied, and often 
bevond the reach of deserving men 
and women. We cannot fairly dis- 
agree that specific laws in many 
fields are inadequate or obsolete, 
that lawyers ofttimes fail to live up 
to their professional standards and 
courts do not measure up to their 
responsibilities. The lay public is 
quite justified in viewing these con- 
ditions as a challenge to the leader- 
ship of the bar. 


—ROBERT H. JACKSON, 


Associate Justice, Supreme 
Court of the United States 











The Court’s statement in the Broyles 
case that such arguments have been 
condemned for 30 years is, indeed, 
debatable. At least tacit approval to 
such an argument was announced by 
the Court in 1910 in the case of Fraz- 
ier vs. Commonwealth, 124 S.W. 797. 
Again in 1918, the late Judge Thomas, 
in the case of Lawler vs. Common- 





KENTUCKY STATE BAR JOURNAL 





wealth, 182 Ky. 185, 206 S.W. 306, 
writing for the Court, did not con- 
demn such an argument. In still later 
cases, including an opinion by Judge 
Dietzman, the argument was not con- 
demned.@) It would seem, therefore, 
that the Court’s statement in the 
Broyles case that such arguments have 
been “consistently condemned” by the 
Court is likewise debatable. 


The statement: “Don’t take this 
young man from his family and his 
job and send him to the penitentiary 
to wear stripes and remain for 21 long 
years’... is a stock argument of 
defense counsel. If a prosecutor is 
prevented from replying that stripes 
are not worn by inmates of the peni- 
tentiary and that the defendant will 
be eligible for parole at the end of 6 
years, obviously misleading informa- 
tion is left to the jury. No inmate of 
a Kentucky penitentiary or reforma- 
tory under a 21 year sentence, who 
properly conducts himself, stays for 
21 years. Few. remain over 6 years. 
Statistics so show. 


Surely truth, common knowledge 
and common experience is proper 
argument for defense attorneys or 
prosecutors. Even if comment by the 
prosecutor as to the eligibility of an 
accused for parole be considered “im- 
proper” argument, such improper 
argument was invited by equally “im- 
proper” argument of defense counsel. 
If it is improper argument for the 
prosecutor to say that 21 years means 
the accused would be eligible for 
parole at the end of 6 years, it is 
equally improper for the defense at- 
torney to say that 21 years means the 
accused “will remain” for 21 years. 


Experienced prosecutors know juries 
sometime acquit an accused for the 
reason the penalty for the offense is, 
in their opinion, too severe. Recently, 
in a case prosecuted by the writer, a 
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jury refused to convict an accused 
charged with rape for the sole reason 
that the minimum sentence of ten 
years was considered too severe under 
the facts of the case. Such statement 
is not based upon assumption or guess 
of the writer, but upon the statements 
of jurors who sat in judgment in the 
case. If it had been permissible for 
the Court to instruct the jury on the 
lesser charge of Detaining a Woman 
Against Her Will, providing punish- 
ment from 2 to 7 years, there would 
have been a finding of guilt. 

Not infrequently, acquittals have 
resulted upon charges of Assault With 
Intent to Rob, because of the severity 
of the minimum sentence of 21 years 
in the pentitentiary. The propriety 
of a Commonwealth’s Attorney in 
seeking an indictment on an included 
charge, providing a less penalty, or in 
electing to prosecute on an included 
charge, providing a less penalty, is 
questionable. 

In the Rape case and Assault case 
referred to, the exclusion from the 


parole at the end of 6 years was the 
difference between conviction, or, ac- 
quittal of an obviously guilty accused. 

In a recent case of wilful murder 
of a police officer, the accused had 
been shortly before paroled after serv- 
ing 8 years of a life sentence for armed 
robbery. In the wilful murder charge 
it was the duty of the prosecutor to 
seek a death sentence. It was like- 
wise the duty of the prosecutor to 
give his reasons for the imposition of 
a death sentence. Surely, a logical 
and cogent reason for imposing a 
death sentence is that if the accused 
should be given a life sentence he 
would be eligible for parole at the 
end of eight years. The late Judge 
Thomas, speaking for the Court, 
recognized the force and validity of 
such an argument for imposing a death 
sentence instead of life imprison- 
ment.) 

An accused sitting at defense table 
with his wife or children, sometimes 
acquired or reconciled for the dura- 





I would commend what I recognize to be a highly controversial change 








from our present State practice. The FIXING OF PUNISHMENT by the 
COURT rather than by the Jury is—in my opinion—highly preferable 
to the system by which punishment, as well as guilt, is determined by the 
Jury. Many factors which should be taken into consideration in fixing 
punishment are not within the knowledge of the Jury—and there are no 
means by which such facts could be made available to a trial jury by any 
known competent means. It is universally recognized that a distinction 
should be made between FIRST OFFENDERS—and those who have shown 
a previous willingness and inclination to violate the law. Yet, the trial 
jury has no means of ascertaining the previous record of the defendant 
on trial. In FEDERAL PRACTICE, 2 uniformity of punishment to a 
remarkable extent has been attained. Under the system by which punish- 
ment is fixed by juries, there is an alarming dissimilarity in this State in 


punishment. 
—PARKER W. DUNCAN, 
Judge, Kentucky Court of Appeals 





jury of the information that an ac- 


tenced for 21 years is eligible for 











tion of the trial, receives the natural 
cused sentenced to the penitentiary sympathy of average jurors. An obvi- 
for ten years is eligible for parole in ously guilty accused is “put on the 
3 or 4 years, or that an accused sen- bricks,” in the language of defense 
counsel, because of the severity of the 
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minimum sentence provided by law. 
That such a sentence is subject to be 
decreased by parole is competent 
argument, in the opinion of the writer. 


If it be said that such illustrates an 
inherent weakness in the jury system 





Personally, I like the FEDERAL 
RULES of CRIMINAL PROCE- 
DURE. Some revision of those 
rules would be necessary to con- 
form to requirements of our State 
Constitution. Perhaps other rules 
would result in greater reforms in 
our State practice—and I do not 
want my remarks to be construed as 
suggesting that we look no farther 
than the Federal Rules. I do sug- 
gest a set of rules which—in pur- 
pose and construction—will comply 
with RULE 2 of the FEDERAL 
RULES, which I quote: 


“These rules are intended to pro- 
vide for the just determination of 
every criminal proceeding. They 
shall be construed to secure sim- 
plicity in procedure, fairness in 
administration, and the elimination 
of unjustifiable delay and expense.” 


—PARKER W. DUNCAN, 
Judge, 
Kentucky Court of Appeals 











itself, the answer is to equalize such 
defect, if one it be, by a realistic atti- 
tude on the part of the courts toward 
closing arguments of the Common- 
wealth Attorneys. 


The Court of Appeals in the Broyles 
case also gives as an additional reason 
for condemning the argument of the 
prosecutor in relation to parole the 
fact that the law might be radically 
different by the time the defendant is 
eligible for parole. Such could be, 
and undoubtedly wouid be, rectified 
in any Statute amending the present 
parole law. 





As pointed out in the writer’s previ- 
ous article, it should be borne in 
mind that the prosecutor’s argument 
relative to parole is not directed to 
the question of guilt or innocence of 
an accused. 


Such an argument is directed only 
to punishment in the event one 
charged with crime is found guilty. 
Punishment of an accused found 
guilty must be fixed by the jury in 
this Commonwealth. Whether that 
punishment is subject to be reduced 
by another department of the Com- 
monwealth should be considered by 
the jury in determining only the 
length of sentence.“ 


NOTEs: 

(1) Berry vs. Commonwealth, 227 Ky. 528, 
13 S.W. (2) 521 (1929); Postell vs. Common- 
wealth, 174 Ky. 272, 192 S.W. 39 (1917), 
holding such argument reversible error. Both 
cases expressly overruled in Powell vs. Com- 
monwealth, 276 Ky. 234, 123 $.W. (2) 279 
(1938). 


(2) Hall vs. Commonwealth, 207 Ky. 718, 
270 S.W. 5 (1925); Bolin vs. Common- 
wealth, 206 Ky. 608, 268 S.W. 306 (1925); 
Underwood vs. ee men» 4 266 Ky. 613, 
99 S.W, (2) 467 (1937). 


(3) In Lawler vs. Commonwealth, 182 ky. 
185, 206 S.W. 306 (1918), the Court suid: 
. if he (Commonwealth Attorney) thought 
the crime was of sufficient magnitude to re- 
quire the death penalty, he had the right te 
say so, and to state the reasons why he 
thought the jury should fix that punishment, 
rather than a life sentence, which might 
possibly be followed by the defendant's 
eventual release to become a prey upon 
society, as he had formerly been... . 


(4) See cases collected in 95 ALR 567; 
132 ALR 679. See also 26 Am, Jur. “Homi- 
cide,” Sec. 493; 53 Am. Jur. “Trial,” Sec. 
466-468; 23 C.J.S., “Criminal Law,” p. 586. 





Between the great things that we 
cannot do and the small things we 
will not do, the danger is that we 
shall do nothing.—Directors Digest 
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THE LAWYER’S BIGGEST PROBLEM 


By MAX LIVELY 


EDITOR’S NOTE: The convention address by Arch M. Cantrall on 
“Law Office Management” proved one of the high-lights of the annual 


meeting. 


While his address emphasized points of particular value to 


the larger office, the suggestion in this article might be of real value to the 
one-man office. Because of budget limitations we are unable to produce 
a cut of the author’s filing idea. However, those in the vicinity of Ashland 
might drop in on Mr. Lively or others might write him for a sample of his 


suggested folder. 


Max Lively attended Northwestern University at Chicago and the 
University of Kentucky, College of Law at Lexington. He is one of the 
most active practitioners in the Ashland area. 


The biggest trouble a lawyer has 
with his work is that it does not “hit 
him in the face” each day. It stares 
him in the face but it does not “hit 
him in the face.” 


A doctor is confronted. with his 
patients and the only way to get rid 
of them is to wait upon them. A 
lawyer deals in files. The files do not 
confront him and do not demand at- 
tention. A lawyer can work better 
when clients are not present, and he 
really needs them only to supply the 
information for the legal problems to 
be worked upon. What is the answer? 

The best plan yet devised for a 
lawyer to do the work assigned to 
him, is an individual file for all work 
he is employed to do. That is number 
one. Number two is the method of 
filing. All files must be returned to 
the filing cabinets each day. They 
are filed not only alphabetically but 
chronologically. 


Down the side of each file are 
spaces for the 1 to 31 days of the 
month. Here the lawyer marks the 
date the file is to be brought to him 
for attention. Each file is placed in 
the drawer bearing the first letter of 





the party’s last name and in the com- 
partment for the indicated date. 

Each file drawer is designated with 
a letter or letters of the alphabet and 
divided into 31 compartments to 
represent the days of the month. 

Then the files come to him on each 
day they are marked up. The only 
way to get rid of them is to do the 
work or to pencil them for some 
“other day”; but, that “other day” 
must come up at least once each 31 
days. Furthermore, this method of 
making a file for each piece of work 
gets papers off his desk, gives him 
elbow room, enables him to find a 
paper when he wants it and makes 
his work “hit him in the face” each 
day. 

If he wants a file before it is marked 
up to come to his attention, he pulls 
it by using the alphabetical arrange- 
ment staggered across the top of the 
file. 

This method is employed by large 
firms and organizations. When a 


lawyer uses it, there can be no failure 
to answer, reply, attend court, plead, 
move for writs, prepare orders of 
sale, or, do the thousand and one 
things he is supposed to do on a day 
certain. 
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LAWYER’S INCOME AS A FIDUCIARY 


... NOT BASIS FOR SOCIAL SECURITY! 


By WILLIAM SCHWERDTFEGER 


EDITOR’S NOTE: Mr. Schwerdtfeger of the Louisville Bar has been 
a frequent contributor to the JOURNAL on taxation subjects, the field in 


which he specializes. 
Tarrant. 


He is presently associated with Bullitt, Dawson & 


The viewpoint here expressed apparently indicates the majority 
reaction to the recent article on the same subject by Mr. D. E. Wooldridge 
of LaGrange. However, in number, we have received as many comments 
approving Mr. Wooldridge’s position, but all based on personal and 
“‘equitable” reasons, rather than cited legal authority. 


Great interest was aroused by the 
article entitled “May Lawyers Have 
Social Security Through Fiduciary 
Earnings?” by D. E. Wooldridge 
published in the December issue of 
the Journal. Mr. Wooldridge stated 
that fees and compensation earned 
by a lawyer acting as a fiduciary 
“clearly becomes income from a 
‘business’ and not at all income from 
our ‘profession’,” and hence such 
fees form the basis for the self-em- 
ployment tax imposed by Section 480 
of the Internal Revenue Code. 


The author is correct, so far as I 
know, in saying that there have, as 
yet, been no court decisions on the 
question of whether such compensa- 
tion constitutes self-employment in- 
come. But we are not “groping about 
in darkness looking for some ray of 
light to direct our pioneering in an 
entirely unexplored woodland” to the 
extent Mr. Wooldridge indicates. On 
two occasions the Internal Revenue 
Service has expressed itself in this 
regard. 


In a letter dated March 5, 1952, 
Denis J. McMahon, Collector of In- 


ternal Revenue, 525 C.C.H. par. 6159, 
stated: 


“The Bureau of Internal Revenue 
has ruled that fees and other remuner- 
ations for services of testamentary 
trustees and trustees under the as- 
signment in bankruptcy are considered 
net earnings for Self-Employment Tax 
purposes under Section 481 of the In- 
ternal Revenue Code, unless such serv- 
ices are clearly integrated with services 
performed in the exercise of a profes- 
sion executed under Section 481C (5) 
of the Internal Revenue Code.” 


And in a letter dated August 19, 
1952, Assistant Commissioner Norman 
A. Sugarman, 525 C.C.H. par. 6289, 
stated: 


“The Bureau holds that fees and 
other remuneration received for the 
performance of services as a fiduciary, 
such as a trustee, executor, admin- 
istrator, or receiver, are earnings from 
self-employment within the meaning 
of Section 481 of the Code. When, 
however, such services are closely in- 
tegrated with services performed by 
an individual in the exercise of his 
profession as a lawyer, they are ex- 
cluded under the provisions of Sec- 
tion 481 (c) (5) of the Code.” 


Since the services of an attorney 
acting as a fiduciary are often, if not 
(Continued on page 130) 
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RACIAL SEGREGATION 


(Compiled ) 


As we go to press the U.S. Supreme 
Court has just announced its de- 
cision removing racial segregation 
specifically from the public school 
system. The decision was perhaps 
inevitable and expected, but may not 
be immediately and uniformally ac- 
cepted as the practical approach to 
a solution of a peculiar American 
problem. 


Foreign Policy 


While foreigners find it hard to 
reconcile an avowed American policy 
of equality to minority groups over- 
seas, with a domestic condition of 
inequality at home, we in the States 
accept the condition as normal and 
understandable. 


Custom vs. Law 


The proponents of racial segrega- 
tion, while more outspoken perhaps 
in the South, are also in the North. 
Unreasoned prejudice because of a 
man’s color, stems from many causes; 
one of which may be a feeling of 
personal inferiority. Only a man 
secure in his own position can be 
generous with, or, “tolerant” of, those 
in the same or an inferior position 
than his own. It is noted that the 
most violent opposition to a lower- 
ing of racial barriers comes from 
those who may be on the same in- 
tellectual and social level, or only a 
step above or below, those whom 
they feel should be segregated. 


However, on the other hand, cen- 
turies of thought on, and an accept- 





ance of, a situation cannot be re- 
moved by a decision of a Court, even 
though an individual may be con- 
vinced of the legal truth and moral 
justice of the decision. 


Practical Approach 


As a practical matter we must 
recognize conditions as they are! Any 
one who has had experience with 
real estate cannot help but recognize 
the value of restrictions to maintain 
property values, and the uncertainty 
that results when they are removed! 
From a monetary and ascetic view- 
point the segregation and exclusion 
of other races besides the Negro has 
maintained accepted value in some 
instances. 


A Negro in the school or the neigh- 
borhood is not the only one who will 
cause values to slip. On the other 
hand he is not the only one who has 
officially or unofficially been segre- 
gated. However since Jesus Christ 
the western world has, at least in the 
pulpit, believed that human rights 
are superior to property values! 
Nevertheless human nature being 
what it is, we can never discount 
the average citizen’s regard for his 
pocket-book. The decision will di- 
rectly effect human rights and will 
most certainly also effect property 
values. 


Many of our citizens feel too, that 
the question is solely one of “state's 
rights” and is not a question for in- 
terpretation as a constitutional prob- 
lem, as such. 











What Others Think 


Many Kentucky lawyers have very 
kindly forwarded clippings and com- 
ments on the recent decision of the 
U.S. Supreme Court in “Oliver vs. 
Bd. of Education” that furnished the 
background for this article. 

The Associated Press had this to 
say about the condition in Kentucky: 


Top state officials said yesterday 
that Kentucky would try to comply 
with the Supreme Court’s historic de- 
cision declaring racial segregation in 
public schools unconstitutional. 

Kentucky, a “border” state, gradually 
has been getting away from such seg- 
regation in collegiate education over 
the years. 

And authorities said they believed 
Kentucky would have less difficulty in 
making the transition in its public 
elementary and high school than 
Southern states with large Negro popu- 
lations. 

Records of the State Education De- 
partment show there were 539,407 
white and 36,360 Negro pupils enrolled 
in Kentucky’s public schools at the end 
of the 1953 term. There were 4,086 
white schools with 16,912 teachers 
and 311 Negro schools with 1,240 
teachers. 


Interviews with various of Ken- 
tucky’s lawmakers in Washington 
made by the several press associa- 
tions and newspapers revealed the 
following comments: 


“If any state can take it in stride, 
I think Kentucky would,” declared 
Sen, Earle C. Clements. 

“Both races in my district are very 
sensible,” said Rep. Noble Gregory, 
Mayfield. 

“We will have to abide by decision 
of the court,” declared Rep. Carl 
Perkins, Hindman. 

“Turmoil? No, I don’t think there'll 
be much; the school people have an- 
ticipated this,” said Rep. John M. 
Robsion, Jr., Louisville. ‘ 

Senator Clements, whose home at 
Morganfield is in the western or most 
“southern” part of the state, drew 
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on his experience as governor to argue 
that Kentucky would be able to live 
with the decision better than the 
other 16. 


First, he pointed out that Kentucky 
was a border state. Next, he recalled 
that when the first “breach” was made 
in Kentucky segregation law, the Day 
law, during his administration as gov- 
ernor, there was none of the conflict 
which had been forecast. 

The law was amended, after 40 years 
in operation to permit colleges to ad- 
mit Negroes if comparable courses were 
not offered at Kentucky’s Negro State 
College and to permit the education 
of Negro nurses in white hospitals. 
Negro graduate students, he said, 
promptly appeared at the University 
of Kentucky without any complaint 
from the college. 

“I think,” the senator continued, 
“that Kentucky has always recognized 
the will of the courts and that now 
its public officials and private citizens 
will do all of those things that are 
essential to an orderly society.” 

Congressman Perkins, from an east- 
ern and more mountainous district 
where there are few Negroes, said 
the decision “is something we will 
have to face up to.” He forecast a 
transition period in which school 
people would reappraise the problem 
but concluded that eventually “we 
will have to abide by decisions of the 
court.” 


Question Wisdom of Decision 


Outside of Kentucky, many of the 
lawmakers from our sister states of 
the South questioned the wisdom of 
the decision. A Tennessee lawyer, 
who visits Kentucky a good deal said 
that all those who did not comment 
on the decision approved it; his, is 
the idea that “silence gives consent;” 
but no survey available at this time 
affirms or denies his opinion. From 
Alabama, Louisiana, Texas, and Mis- 
sissippi legislators we have picked 
up these comments: 
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Sen. John J. Sparkman (Ala.): “My 
personal feeling is that we have been 
making remarkable progress under the 
old rule of providing separate but 
equal school facilities. Alabama has 
made tremendous strides in the last 
few years in bringing educational op- 
portunities to a higher level on this 
basis. 

“The most tightly segregated area 
in the nation is Harlem. Undoubtedly 
there will be a lot of areas where seg- 
regation by choice will continue.” 

Sen. Allen J. Ellender (La.): “It no 
doubt comes as a great shock to the 
people of the South for the court to 
reverse itself, but my hope is that 
they will make every effort to work 
out a plan whereby this change in 
our school system can be effected 
without too much difficulty, and with- 
out violence.” 


ADVERSE EFFECT FEARED 

Sen. Price Daniel (Tex.): “I thor- 
oughly disagree with the opinion of 
the court, and believe it will have a 
seriously adverse effect on public 
education in the Southern states. We 
have spent a lot of money to improve 
the educational system for Negro chil- 
dren and to give them equal oppor- 
tunities, Most of the Negro people, 
I believe, want to continue separate 
schools.” 

Sen. John Stennis (Miss.) said in a 
prepared statement that the decision 
“leaves us with a problem as far- 
reaching as any we have met since 
the war between the states.” He ac- 
cused the justices of having “aban- 
doned their role as judges of the law 
and organized themselves into a group 
of social engineers.” 

“To abolish our public school sys- 
tem should be the last resort after 
all other efforts have failed, and not 
the first step in a plan,” he warned. 
“I urge that all proceed with delibera- 
tion and caution. There is plenty of 
time, and I believe there are even 
years, to seek a solution.” 


58 Year Old Rule Overruled 


The current decision of the Su- 
preme Court abolishing segregation, 
in effect overrules its previous stand 
taken in the case of “Plessy vs. Fergu- 
son,” 163 U.S. 537, decided in 1896. 
The AP briefed that case as follows: 


Homer Adolph Plessy, a Negro 
boarded an East Louisiana Railway 
train to ride from New Orleans to Cov- 
ington, La. He went to a seat in a 
coach assigned to white passengers. 
Louisiana law required separation of 
the races on trains. 

The conductor asked Plessy to leave 
the white coach. Plessy refused, a 
policeman took him before Judge John 
H. Ferguson, who sentenced him to 
a New Orleans jail, and a long legal 
battle. was begun. Eventually, the 
Louisiana Supreme Court upheld the 
state law. 


LAW UPHELD, 7-1 


Plessy appealed to the highest 
tribunal and its 7-1 decision was an- 
nounced May 18, 1896. 

The decision was that Louisiana 
could keep Plessy out of the white 
coach seat if it gave him the same 
kind of seat in a section reserved for 
Negroes. 

This set up the “separate but equal 
doctrine” that has stood for more than 
half a century. 

Justice Henry Billings Brown, writ- 
ing the majority opinion, said the 
Louisiana law was not in conflict with 
the Constitution’s 13th Amendment. 
That amendment abolished slavery 
and involuntary servitude. 

Laws which permit or require sep- 
aration of the races, Justice Brown 
wrote, “do not necessarily imply the 
inferiority of either race to the other, 
and have been generally, if not uni- 
versally, recognized as within the 
competency of the state legislatures 
in the exercise of their police power.” 


SCHOOL CASE IS CITED 


The court then added: 

“The most common instance of 
this is connected with the establish- 
ment of separate schools for white and 
colored children, which has been held 
to be a valid exercise of the legisla- 
tive power even by courts of states 
where the political rights of the 
colored race have been longest and 
most earnestly enforced. 

“If the two races are to meet upon 
terms of social equality, it must be 
the result of natural affinities, a mu- 
tual appreciation of each other’s merits 
and a voluntary consent of individuals. 
Legislation is powerless to eradicate 
racial instincts or to abolish distinc- 
tions based upon physical differences, 
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and the attempt to do so can only 
result in accentuating the difficulties 
of the present situation.” 


Kentucky’s Position 


What effect the decision will have 
on the Nation remains uncertain? 
However, officially Kentucky ap- 
pears to have taken a common-sense 
view of the decision that will prob- 
ably permit it to go along with what- 
ever will eventually be accepted as 
the correct interpretation of the de- 
cision. 

Whether justly or unjustly, history 
and fate, seems to have decreed that 
the American Negro must earn his 
freedom . . . the last 50 years have 
indicated that he is on the road to 
do just that! The decision, written by 
Judge Warren, will probably help! 





Men are never so likely to 
settle a question rightly as when 
they discuss it freely—Thomas 
Macaulay. 











Lawyer’s Income 
(Continued from page 126) 
usually, closely integrated with his 
professional duties, it would seem that 
the Internal Revenue Service takes 
a position opposed to that of Mr. 

Wooldridge. 


It may be that upon judicial test 
of the question, the author’s position 
will be sustained and the opinion of 
the Service overruled. In the mean- 
time, however, I do not believe that 
the proposition is as “clear” as the 
article would indicate, and I feel that 
lawyers should not pay the self-em- 
ployment tax on fiduciary compensa- 
tion or anticipate social security bene- 
fits without being aware of the gov- 
ernment’s attitude. 


BE YOURSELF 


Thomas J. Knight, Louisville, for- 
mer Judge of the Kentucky Court of 
Appeals, in 1938 wrote an article for 
the Kentucky State Bar Journal. It 
appeared in the December, 1938, 
issue and was styled “The Unconven- 
tional Judge.” After almost 15 years, 
W. D. Pierson quoted from Judge 
Knight's article to substantiate his 
position in his own article, “Instruc- 
tions & Argument to the Jury: The 
Defense Point of View,” which ap- 
peared in the October, 1953, issue 
of the ABA Journal. Mr. Pierson who 
practices in Oklahoma and is Secre- 
tary of the ABA Section of Insurance 
Law, made various practical sugges- 
tions and said in part: 

“Many of these suggestions are 
well known to experienced lawyers. 
They are random convictions picked 
up in trial experience. One of the 
convictions is to ‘be yourself.’ Don't 
try to imitate another lawyer. If you 
have a gift for wrath and the case 
lends itself to indignation, let go; 
though I believe it is better to keep 
one’s powder dry and be calm. If 
you are naturally quiet and reserved 
and can talk best man-to-man in a 
conversational tone, don’t take the 
pose of something else. Don't try to 
be mean. If you speak slowly and de- 
liberately in your ordinary conversa- 
tion, speak slowly and deliberately 
to the jury in your argument. Make 
the best of your own _ personality 
without attempting to imitate some- 
one else.” 





Wear your learning like your 
watch, in a private pocket; and do 
not pull it out and strike it, merely 
to show that you have one. 


—Chesterfield. 

















he 
n't 


ur 
lo 


ly 








OSSO W. STANLEY 
Bardstown, Ky. 








MORRIS C. MONTGOMERY 


Liberty, Ky. 





Candidates 





KENTUCKY COURT OF APPEALS 
(Third Appellate District) 





With the announcement that the 
Hon. Parker W. Duncan, because of 
illness, would not be a candidate for 
the Kentucky Court of Appeals, to 
succeed himself; came announce- 
ments that Senator Montgomery, 
former Assistant Attorney General 
Spear, and Commissioner Stanley 
would be candidates for the vacancy 
on the Bench from the Third Appel- 
late District. The term is for eight 
vears and the salary is $12,000.00 
per annum. The position is one of 
grave responsibility, of endless work, 
and the placing of a Judge on the 
Bench of Kentucky's highest Court 
is of prime importance to every 
citizen of the Commonwealth. 








H. K. SPEAR 
Somerset, Ky. 
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In Memory 


HON. J. ROBERT WHITE 
Glasgow, Kentucky 
1878 - 1953 


Friend, lawyer, soldier, judge 
. . . he served welll! 


Twice president of the Ken- 
tucky State Bar Association, 
it was during his term of 
office that the Kentucky State 
Bar Journal was founded. 





Ohio Dishars Lawyer 
for Conduct in Kentucky 


Recently three Common Pleas 
Judges sitting at Hamilton County, 
Ohio, disbarred John R. Lewis, Jr., 
of the Cincinnati Bar for conduct in- 
volving moral turpitude. The charges 
grew out of his conviction in Fed- 
eral Court at Louisville for impeding 
justice in connection with a narcotics 
case involving a Louisville physician. 
His two-year sentence is being ap- 
pealed. 

At Lewis's trial, before the three 
judges recently, part of his defense 
was that the local court had no juris- 
diction because the alleged offense 
was committed in Kentucky. How- 
ever, in its opinion, the Court held: 

“Such a defense is an utter fallacy; 
if such a defense could be sustained, 
any attorney who was a member of 
the bar of Ohio could go into an- 
other state and be guilty of unpro- 
fessional conduct involving moral 
turpitude and could not be convicted 
or disbarred in any state.” 





Worry is the interest paid by those 
who borrow trouble.—Directors Di- 
gest 


Law vs. Public Welfare? 


“The trouble is that lawyers neces- 
sarily acquire the habit of assuming 
the law to be right. It is their busi- 
ness to advise people what the law 
is and to endeavor to defend people 
in the exercise of their legal rights. 
As a rule, the pure lawyer seldom 
concerns himself about the broad 
aspects of public policy which may 
show a law to be all wrong, and 
such a lawyer may be oblivious to 
the fact that in helping to enforce 
the law he is helping to injure the 
public. Then, too, lawyers are al- 
most always conservative. Through 
insisting upon the maintenance of 
legal rules, they become instinctively 
opposed to change, and thus are fre- 
quently found aiding in the assertion 
of legal rights under laws which have 
once been reasonable and fair, but 
which, through the process of social 
and business development, have be- 
come unjust and unfair without the 
lawyers seeing it. I am conscious 
that I have myself argued cases and 
drawn papers and given advice in 
strict accordance with laws whose 
wisdom it had never occurred to me 
to question, but which I should now, 
after many years of thinking what the 
law ought to be, condemn.”—Letter, 
November 16, 1906, Elihu Root to 
General John C. Black of the U.S. 
Civil Service Comm.; as quoted in 
I Jessup, Elihu Root, p. 208. 





“He drove straight to his goal,” 
said the political orator. “He looked 
neither to the right nor to the left. 
but pressed forward, moved by a 
definite purpose. Neither friend nor 
foe could delay him or turn him 
from his course. All who crossed his 
path did so at their own peril. What 
would you call such a man?” 

“A taxi driver,” shouted someone 
from the audience.—Directors Digest 
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COMMITTEE APPOINTMENTS 


The following Committee appointments were announced recently by President Oldham 
Clarke: 


PLANNING COMMITTEE, T. C. Carroll, Shepherdsville, Chairman 


1. FP. T. Goheen, Paducah 2. James W. Stites, Louisville 3. Charles S. Adams, Covington 

1. Thomas B. McGregor, Frankfort 2. John L. Davis, Lexington 3. J. J. Tye, Barbourville 
LIAISON COMMITTEE, Ben. B. Fowler, Frankfort,Chairman 

1. Maxey B. Harlin, Bowling Green 2. Marshall P. Eldred, Louisville 3. S. Y. Trimble, IV, Hopkinsville 
1. Urie 8S. Ware, Covingten 2. R. M. Sandidge, Owensboro 3. Fred G. Francis, Prestonsburg 


PUBLIC RELATIONS COMMITTEE, Donald Q. Taylor, Louisville, Chairman 


i. John S. Palmore, Henderson 2. Fritz Krueger, Somerset . Victor Bradley, Jr., Georgetown 
1. W. Pelham McMurray, Paducah 2. Roger Vincent, Louisville 3. D. B. Coughlin, Maysville 


w 


BAR JOURNAL COMMITTEE, J. D. Craddock, Jr., Munfordville, Chairman 


1. Rufus Lisle, Lexington 2. Henry J. Burt, Louisville 3. James F. Clay, Danville 
1. Paul Huddleston, Bowling Green 2. James P. Hanratty, Hopkinsville 3. James W. Wine, Pikeville 


DISTRICT BAR MEETING, COMMITTEE, Henry Brooks, Louisville, Chairman 


1. Donald P. Moloney, Lexington 2. Viley 0. Blackburn, Somerset 
1. Stanley C. Moebus, Newport 2. Thomas C. Carroll, Louisville 


. James Lassiter, Murray 
. William Sullivan, Henderson 


aK 


COOPERATION WITH A.B.A. COMMITTEE, Peyton Hobson, Pikeville, Chairman 


1. George S. Wilson, Owensboro 2. S. M. Rosenstein, Louisville 3. Edward A. Dodd, Louisville 
1. Blakey Helm, Louisville 2. Henry McElwain, Louisville 3. William B. Gess, Lexington 


UNAUTHORIZED PRACTICE OF LAW COMMITTEE, Nolan Carter, Lexington, Chairman 


1. David Reed, Paducah 2. Robert Spragens, Lebanon 3. Donald Wood, Maysville 
1. James Hall, La Grange 2. Robert L. Sloss, Louisville 3. Alva Hollon, Hazard 


RECOVERY OF COSTS COMMITTEE, Laurence T. Gordon, Madisonville, Chairman 


1. J. P. Sandidge, Louisville 2. William H. Fulton, Jr., Bardstown 2. George M. Catlett, Frankfort 
1. Ed R. Hays, Pikeville 2. John J. O'Hara, Covington 3. James C. Lyne, Russellville 


LEGAL EDUCATION COMMITTEE, William L. Wilson, Owensboro, Chairman 


1. Thomas S. Dawson, Louisville 2. Elvis J. Stahr, Jr., Lexington 
1. Alfred A. Naff, Hopkinsville 2. John E. Richardson, Glasgow 


3. A. C. Russell, Louisville 
3. RK. V. Goodlett, Frankfort 


“ 


LEGISLATIVE COMMITTEE, Marion W. Moore, Covington, Chairman 


1. Louis Cox, Frankfort 2. Morton Holbrook, Owensboro 
1. Glenn Denham, Middlesbero 2. Foster Ockerman, Lexington 


“ 


. E. T. Breathitt, Jr., Hopkinsville 
. Robert C. Hobson, Louisville 


“we 


OBITUARY COMMITTEE, Adrian H. Terrill, Paducah, Chairman 


1. Ed P. Jackson, Louisville 2. Shelby Howard, Hodgenville 3. Clay Shackelford, Richmond 
i. Porter Gray, Ashland 2. Samuel F. Kibbey, Grayson 3. Frank R. Goad, Scottsville 


u 


COOPERATION WITH A.L.1. COMMITTEE, J. D. Harkins, Jr., Prestonsburg, Chairman 


1. Earl T. Shoup, Paducah 2. Thomas J. Wood, Louisville 3. Lewis A. White, Mt. Sterling 
1. Burlyn Pike, Shepherdsville 2. William L. Wallace, Lexington 3. J. Thaxter Sims, Cynthiana 


BAR RULES COMMITTEE, J. David Francis, Bowling Green, Chairman 


1. Ubel Barrickman, Glasgow 2. Pat Rankin, Stanford 3. Maubert R. Mills, Madisonville 
1. Harlan Heilman, Carrollton 2. August Winkenhofer, Bowling Green 3. Leon Shaikun, Louisville 


CARLISLE MEMORIAL COMMITTEE, Lorimer W. Seott, Newport, Chairman 


1. James F. Gordon, Madisonville 2. Allen P. Cubbage, Leitchfield 3. Charles S. Adams, Covington 
1. Henry R. Heyburn, Louisville 2. J. L. Donaldson, Carrollton 3. Bruce H. Phillips, Monticello 





1. EXPIRES APRIL 1, 1957 2. EXPIRES APRIL 1, 1955 3. EXPIRES APRIL 1, 1956 
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KENTUCKY HONORED 


Kentucky was honored at the 
March meeting of the Regional Meet- 
ing of the American Bar Association 
at Atlanta, Georgia, in the election 
of Blakey Helm of Louisville to The 
Board of Governors of the ABA from 
the 6th Federal Judicial Circuit, 
which includes Michigan, Ohio, 
Kentucky, and Tennessee. 

Edward A. Dodd, State Delegate, 
in reporting on the Meeting said: 

“Although the Governors are 
elected from the federal judicial cir- 





BLAKEY HELM 


cuits, all of the State Delegates vote. 
State Delegates from _ forty-eight 
states voted, and the delegate from 
Hawaii, also. Thus there were forty- 
nine votes available, and I am pleased 
to inform you that Blakey Helm re- 
ceived all forty-nine votes. 


The House of Delegates was or- 
ganized in 1936, and this is the first 








NTUCKY STATE BARJOURNAL _ 


time in the history of the American 
Bar Association that Kentucky has 
ever had a member on the Board of 
Governors of the American Bar As- 
sociation, and needless to say, I am 
more than gratified that Kentucky 
has received this recognition.” 

Blakey Helm, of Louisville, Ken- 
tucky, was born at Auburn, Kentucky, 
on October 18, 1889. He received his 
education at Aubyrn Seminary, Cum- 
berland University, Princeton (A.B. 
1910), and the University of Michi- 
gan (J.D., 1914). 

Admitted to the Kentucky Bar in 
1913, he has practiced at Louisville 
for forty years. 

He is a member of the Louisville 
Bar Association, the Kentucky State 
Bar Association (Vice President 1921- 
1922), and served as a Kentucky 
Commissioner in the National Con- 
ference of Commissioners on Uni- 
form State Laws. He was Kentucky's 
State Delegate in the House of Dele- 
gates from 1941-1943 and 1950-1953. 

He served in World War I, first 
as a sergeant and later as a lieu- 
tenant in the 164th Infantry. In 
World War II, he served in the Air 
Corps, rising to the rank of lieutenant 
colonel. 


The Federal Government should 
be unencumbered in the discharge of 
its monstrous major duties by a lot 
of other jobs it need not do. The 
state and local governments are tlie 
dikes we can build more strongly 
against the flood waters sweeping 
toward the District of Columbia.— 
Adlai E. Stevenson 





About 9.5 per cent of American 
families hold stock in widely owned 
corporations. Another 4.6 per cent 
own stock in family or closely held 
corporations, and 1.3 per cent hold 
corporate bonds. 
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HEALTH REGULATIONS 


Every time a fly drinks from a 
milk can, every time a food manu- 
facturing employee fails to wash his 
hands, every time a drug manufac- 
turer's scales do not operate prop- 
erly, every time a narcotics peddler 
makes a sale, every time an improp- 
erly labeled food, drug, or device is 
sold, every time a “pitch man” sells 
some of his quack remedy, you may 
be in danger. 

very time a representative of the 
Division of Foods and Drugs of the 
Kentucky State Department of Health 
makes an inspection or investigation 
of these and other possible hazards, 
be thankful, for he is protecting your 
most valuable possession, your life. 
—Kentucky Dept. of Health 





New Federal Judge 


The appointment by President 
Eisenhower, of Potter Stewart of 
Cincinnati, to the U.S. 6th District 
Appellate Court, eliminated many 
Kentucky judges, both Federal and 
State, who were reported to have 
been favorably considered for the 
Bench. 

Judge Potter Stewart is a son of 
the Hon. James G. Stewart, now a 
member of the Ohio Supreme Court. 
He will succeed the late Xenephon 
Hicks, Knoxville, Tenn. The appoint- 
ment is for life and the salary is 
$17,500.00 a year. 

Mr. Stewart, 39 years old, was 
educated in Cincinnati schools, grad- 
uated from Yale University in 1937 
and the Yale Law School in 1941. 
He attended Cambridge University 
in England for one year, studying in- 
ternational law. 

After law school, Mr. Stewart vol- 
unteered for duty in the Navy, serv- 
ing three and a half years on active 
sea duty in the Caribbean, Mediter- 
ranean and Atlantic, as gunnery 





officer and navigation officer on Navy 
tankers and troop transports. He re- 
ceived three battle stars and holds a 
commission as a lieutenant in the 
Naval Reserve. 

After his Navy service, he returned 
to Cincinnati and took up law prac- 
tice with the firm of Dinsmore, Shohl, 
Sawyer & Dinsmore. 





Wright Nominated for ABA 
Presidency (1955) 


Loyd Wright of Los Angeles, for- 
mer president of the Los Angeles Bar 
Association and of the State Bar of 
California, was nominated to be the 
next president of the American Bar 
Association in the caucus of state 
delegates. John D. Randall of Cedar 
Rapids, Ia., a member of the House 
since 1948 and now chairman of the 
Rules and Calendar Committee, was 
nominated to be chairman of the 
House of Delegates for a two-year 
term. Joseph D. Stecher, of Toledo, 
Ohio, was renominated for a tenth 
term as ABA secretary, and Harold 
H. Bredell of Indianapolis was re- 
nominated for a sixth term as treas- 
urer of the Association. 





Announcement of 1954 
Award of Merit Competition 


The 1954 Awards of Merit 
will be made to the state and 
local bar associations reporting 
the most outstanding activities, 
other than administrative or 
routine, initiated or reaching 
full development since Septem- 
ber 1, 1953. 

July 15, 1954, is the final date 
for filing entries. Application 
forms may be secured at the 
Headquarters of the American 
Bar Association, 1140 North 
Dearborn Street, Chicago 10, 
Illinois. 
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Variations On A Theme By Jackson 


Discovery was hardly intended to enable a learned profession to per- 
form its functions either without wits or on wits borrowed from the ad- 
versary.—Jackson, J., concurring, in Hickman v. Taylor, 329 U. S. 495, at 516. 


I. 


Be especially wary 
of any adversary 
who in order to recover 
would your very thoughts dis- 
cover. 


lI. 
Success: 
In a profession, learned, 
By your wits you must earn it. 


Ill. 


Win I would, 
Opponent mine, 
With my wits 
But, if not, thine. 


IV. 


When a suit you institute, 
you will find no substitute 
for it, 

to-wit: 

Wit. 


Our anonymous Louisville poet- 
lawyer sometimes gets and keeps us 
guessing. Some members of the 
Journal Committee think that his 
latest offering, produced above, 
might be a “pot-shot” at Ky. C.R. 26, 
“Depositions and Discovery.” 

If so, as a defense, the following 
is quoted from an address by the 
Hon. John L. Davis, Lexington, in 
June of 1953 and published in the 
“Proceedings of the Special Short 
Course on the New Kentucky Rules 
of Civil Procedure” by the College 
of Law, University of Kentucky. See 
p. 47. (Mimeographed copies may 
still be available by writing to Dean 





Stahr at the Law School.) Quoting 
Mr. Davis: 

“Now, these sections of the rules 
here start off ‘Deposition and Dis- 
covery. There are two ideas that 
are covered by these sections of the 
rules. The first is concerned with the 
trial of cases by depositions; that is, 
procuring of evidence for use on the 
trial of the case that could not other- 
wise be available, in other words, 
where your witnesses can’t be person- 
ally present at the trial of the case. 
you use the method of deposition 
for the purpose of procuring the evi- 
dence so it can be used at the trial 
of the case. 


“The second broad field that is 
under these sections of the Rules is 
the principal of Discovery. A lot of 
lawyers here in Kentucky have 
thrown up their hands in wholly 
horror at the principal that is intro- 
duced here to the effect that no party 
is entitled to a monopoly of the facts, 
and these rules are designed so that 
if they are used properly, you can 
find out the facts upon which the 
opposing party is basing his case. 


“That gets to be a matter of more 
or less singular importance in view 
of the change in the theory of plead- 
ing. I am sure that it has been 
pointed out that pleading under these 
rules are no longer used as a method 
of developing facts. They are used 
as a method of developing the re- 
spective claims of the party, and you 
have to use these rules with reference 
to Discovery, if you are going to find 
out the facts upon which your op- 
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posing party bases his claim or his 
defense. 

“Now, we were down town talk- 
ing about these new rules several 
months ago, down at the court house, 
and one of the boys spoke up and 
said, ‘Now, John, you insurance law- 
yers are sure going to have a tough 
time under these rules since you can't 
start off by filing a motion to quash, 
and a demurrer, and a motion to 
make more specific, and a motion to 
paragraph, and delay our good law 
suits for a year or two. 

“And I said, “That's perfectly all 
right with: me, but I'm willing to 
trade you to whatever advantage you 
get out of that for the advantage of 
knowing the names of your wit- 
nesses.” 

“He said he thought that would be 
a fair trade.” 

It is the belief of most observers 
that “pre-trial” and “discovery” have 
done much to eliminate and dispose 
of many cases by compromise or dis- 
missal. Apparently the advantages 
outnumber the disadvantages. 

Westbrooke Pegler, in a syndicated 
article, recently condemned both; 
but again observers point out that 
the abuses of which he complained 
were not in the system, but resulted 
from trial judges, unsympathetic to 
the principles of “pre-trial” and “dis- 
covery,” or, unwilling or unable to 
keep the situation in hand. 





Approximately 90 per cent of the 
nation’s home buyers purchase their 
homes through mortgages. 





BIG TEN Take these Ten 
Commandments. We easily forget 
they are just extended treatment of 
the Big Two—love God and love your 
neighbor.—Hugh Calkins 


Definitions 


Career Girl: “One who is more 
interested in plots and plans than 
pots and pans.” 

Honest Politician: “One who when 
he is bought will stay bought.” 

Husband: “A gay dog who is 
spousebroken.” 

Hangover: “Something to occupy 
a head that wasn’t used the night 
before.” 

World: “A big ball which re- 
volves on its taxes.” 

Dieting: “Triumph of mind over 
platter.” 

Ocean Liner: “A place where the 
passengers play hide and sick.” 

Charm: “Something people have 
until they begin relying on it.” 

Man’s Brain: “The greatest natural 
resource.” 

Politeness: “Good nature regulated 
by good sense.” 

Security: “A plan for turning one’s 
destiny over to someone else.” 





Deaths 


LeBrock Maxwell, Burlington, 
March 22, 1954 at Cincinnati, Ohio. 
George Wetherby, Louisville, 


March 19, 1954 at Louisville, Ky. 

Lawrence G. Duncan, Louisville, 
March 19, 1954 at Louisville, Ky. 

J]. L. Harrington, Paintsville, Janu- 
ary 20, 1954 at Paintsville, Ky. 

Robert W. Cole, Louisville, Febru- 
ary 1, 1954 at Pekin, Ind. 

Joel Edison Childers, Pikeville, No- 
vember 6, 1953 at Pikeville, Ky. 

A. T. Seiler, Williamsburg, Novem- 
ber 16, 1953 at Williamsburg, Ky. 

J. Robert White, Glasgow, Novem- 
ber 10, 1953 at Glasgow, Ky. 

John F. Wood, Owensboro, January 
17, 1954 at Owensboro, Ky. 
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Preventive Law 


That prevention is better than cure 
was emphasized by the Hon. Andrew 
Broaddus, Mayor of Louisville, in his 
address of welcome at the Annual 
Convention. 

As preventive maintenance has 
helped the motor industry, and, pre- 
ventive safeguards has helped the 
practice of medicine, so “preventive 
law” has minimized the legal diffi- 
culties of the Falls City, according 
to its Mayor. 

The important part that the indi- 
vidual practitioner, the one-man law 
office plays in keeping peace in his 
own community cannot be over em- 
phasized. Of the private law office, 
Robert H. Jackson, Associate Justice, 
Supreme Court of the United States, 
said: 

“The special competence and re- 
sponsibility of the bar is in the ad- 
ministration of justice under law, be- 
cause the private law office is the 
very corner-stone of that system. 
Only through it can the citizen learn 
the increasingly complicated rules 
which bear upon his peculiar rights 
or obtain effective access to any ex- 
cept minor courts. To these offices 
each day come countless men and 
women in grief or greed, in anger or 
distress. While the bar is not free 
from that low cunning which gives 
it the reputation of promoting strife 
for its own profit, as a whole it carries 
to litigation few of the cases it is 
offered, and our law offices settle 
many times the number of contro- 
versies that are settled by the courts.” 





Far better it is to dare mighty 
things, to win glorious triumphs, even 
though checkered by failure, than to 
take rank with those poor spirits who 
neither enjoy much nor odie much, 
because they live in the gray twilight 
that knows neither victory nor de- 
feat._Theodore Roosevelt 





Try Kentucky 
But Stay Out of New York 


Every college placement expert 
can sympathize with the words of 
Thomas Wolfe’s Eugene Gant: 
“Proud, cruel, everchanging, and 
ephemeral city, to whom we came 
once when our hearts were high . . .” 

The new graduate, it is true, can 
find in New York the headquarters 
and the personnel managers of a 
good chunk of the nation’s industry— 
and he can arrange in Manhattan for 
a job that may take him to London, 
Tokyo, Djakarta, or Dhahran. But 
the competition is rough in some 
fields, notably: 

Publishing: Most publishing houses 
have their offices in New York, as do 
a large percentage of the national 
magazines, and some sought-after 
newspapers. The editors, and their 
kinsmen in the advertising business 
on Madison Avenue, are warning the 
applicants off in advance, and, in 
fact, opportunities have dwindled. 

Law: Wall Street has the country’s 
greatest concentration of legal tal- 
ent, and it is almost standard prac- 
tice for new law graduates to in- 
vestigate this area first. Recently, 
however, new lawyers are finding the 
pickings better in smaller, faster- 
growing cities, especially in the Far 
West.—Newsweek 





As our civilization “advances,” wars 
become progressively more savage, 
more destructive of life. Since the 
Revolutionary War, 25 million Ameri- 
cans have disrupted their lives to 
march off to battle. Of these, 4,000 
died in the Revolution; 2,000 in the 
War of 1812; 13,000 in the Mexican 
War; 384,000 in the Civil War; 3,000 
in the Spanish-American War; 131,- 
000 in World War I; and 390,000 in 
World War II. In the Korean Con- 
flict, 25,604 Americans were killed, 
and 8,529 reported missing. 
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FIRST WARRANT COPY 
ISSUED IN 
BREATHITT COUNTY 


We are publishing below the exact 
copy of the first warrant issued in 
Breathitt County. This copy was 
brought to our attention by J. J. 
Prater of Mash Fork, Kentucky. 
The spelling and pronunciation are 
just as they appeared in the warrant. 

“T jackson Terry H Official Mag- 
istrate, Squire and Justice of Pease, 
do hereby Issue the following Rit 
against Henderson Harris charging 
him with assalt and battery and brech 
of the Pese, on his Brutherein Law, 
Tom Fox by name, this warnt cuses 
him of kickin bitin and throin rocks 
and doing every thing that was mean 
and contrary to the law in State of 
Jetts Creek aforesaid. 

“This warrant ortherises the Hi, 
Constable, Miles Terry by name to 
go forthwith and forthcomin and 
arest the sed Henderson Harris and 
bring him to bee delt according to the 
law of Jetts creek aforesaid. This 
warnt otherises the Hi Constable to 
take him on the hill.side as well as in 
the level, to take him where he aint 
as well as wher he is and bring him 
to me to be delt with accordin to the 
law of Jetts Creek Aforesaid. 

Jiniary the 2.1838 

Jackson Terry, Hi Constable, 
Magistrit, and Squire and 
Justice of the Pese of Jetts 
Creek aforesaid.” 





Trials, temptations, disappoint- 
ments—all these are helps instead of 
hindrances, if one uses them rightly. 
They not only test the fibre of char- 
acter, but strengthen it. Every con- 
quered temptation represents a new 
fund of moral energy. Every trial 
endured and weathered in the right 
spirit makes a soul nobler and 
stronger than it was before.—James 
Buckham 





Removing an Incentive 


An article in this issue (May, 
1954) describes the Langer Bills 
which would amend the Bank- 
ruptcy Act to bring the United 
States Attorneys into many 
bankruptcy proceedings and to 
provide for standing attorneys 
for trustees and receivers in 
bankruptcy and for standing re- 
ceivers and trustees as well. 
Harry S. Gleick points out the 
sacrifice involved in doing away 
with the personal relationships 
which now actuate the private 
attorneys and the coyrt-ap- 
pointed officers who now serve 
in individual cases. Their like- 
lihood of re-employment de- 
pends upon the excellence of 
the service that they render in 
each case. The article demands 
of all of us the most careful 
thought as to whether that sac- 
rifice is justified by any im- 
provement of conditions that 
may be brought about by the 
enactment of the Bills.—Edi- 
torial, ABA Journal 














A great aim is a powerful protec- 
tion to a youth. It frees him from 
multitudes of temptations which 
otherwise would be likely to sweep 
him into the vice current. 


A man with an overmastering pur- 
pose is a great elevating, energizing 
power in a community. People know 
better than to waste his time or trifle 
with him. His projectile force shows 
them that he is dead in earnest, that 
he has an object in life, and that he 
proposes to gain it. His face is set 
like a flint toward his aim. Obstacles 
melt before such a purpose.—Orison 
Swett Marden 

















Carroll M. Redford, Glasgow, for 
the last twelve years County Judge 
of Barren County, will resume the 
private practice. He attended George 
Washington Law School in the Dis- 
trict of Columbia and served in 
Washington with the F.B.I. 


John R. Cook, Jr., Lexington, be- 
came City Attorney of Lexington on 
the resignation of Foster Ockerman, 
who will become a member of the 
Kentucky General Assembly repre- 
senting the 50th Legislative District. 


W. E. Nichols, Lexington, former 
Fayette County Judge, has opened 
an office for the general practice at 
612 Security Trust Bldg. He will 
share offices with Eldon S. Dummit. 


James C. Ware, Covington, was 
appointed city attorney for the City 
of South Fort Mitchell in Kenton 
County. 


James S. Chenault and Charles R. 
Coy, both of Lexington, have formed 
a partnership for the general practice. 
Offices will be in the Oldham Build- 
ing. 

Sidney Hanish and Ben Hanish, 
both of Louisville, and brothers, have 
the distinction of opening the first 
law office at Shively, a city a few 
miles outside of Louisville. Both 
brothers are University of Louisville 
graduates and both served in the 
army. 


Jesse M. Howard, Jr., Hardinsburg, 
years 


returned here after several 








absence and will resume practice, 
with offices in the Aetna Oil Building, 
He was formerly with the Louisville 
Trust Co. and the H.O.L.C. He is a 
former Master Commissioner of the 
Breckinridge Circuit Court. 


S. M. Russell, Louisville, for many 
years with the City of Louisville 
Law Department is now its Director. 
His salary will be $7,200.00 a year. 
He is a native of Elkon and was at 
one time in his career an Assistant 
U. S. District Attorney for the West- 
ern District of Kentucky. He is con- 
sidered a specialist in tort work. His 
first duty will be to work a major 
administrative change in the city’s 
legal set-up by attempting to con- 
solidate all legal activities of the 
city’s various independent agencies 
under his direction. 


Harold M. Walker, Covington, by 
appointment of the Kenton County 
Fiscal Court, became that county's 
indexer. 


Harrison Robertson, Louisville, re- 
tired as general counsel for Brown 
and Williamson Tobacco Corporation 
and was succeeded by Addison 
Yeaman, also of Louisville. Mr. Rob- 
ertson, a Virginan by birth attended 
the University of Virginia; Mr. Yea- 
man a native of Henderson, Ky., is 
a graduate of the University of ken- 
tucky and Columbia University. Both 
men practiced in New York before 
coming to Kentucky and both served 
in the army. 














ap 
to 


Jo 


to 
of 
Ju 





vn 











KENTUCKY STATE BAR JOURNAL 





141 





—_—— 


Eldon S. Dummit, Lexington, for- 
mer Kentucky Attorney General, has 
been named Special Commissioner 
of the Fayette County Court. 
Charged with the duty of checking 
the final settlement of decedent's 
estates, the position is part-time and 
is estimated to net from $5,000.00 to 
$7,000.00 annually in fees. He suc- 
ceeds R. P. Moloney, Lexington. 

Randolph A. Brown, Louisville has 
been appointed a member of the 
City-County Planning and Zoning 
Commission. 

Robert H. Riggs, Russell, former 
County Attorney of Greenup County, 
has moved his office from Greenup 
to Russell, where he will resume the 
private practice of law. 


]. Gordon Lisanby, Princeton, by 
appointment is the new City At- 
torney, He succeeds Edward H. 
Johnstone of Caldwell County. 


Smith Warder, formerly of Glas- 
gow, now resides at Shaker Heights, 
Ohio and practices law as a member 
of the firm of Arter, Haddon, Wy- 
koff and Van Duzer, at Cleveland, 
Ohio. 


Charles P. Farnsley, Louisville, 
former Mayor of Falls City has re- 
turned to the private practice and 
has rejoined the firm of Hottel & 
Stephenson, with which he had been 
associated some eighteen years be- 
_ he was elected Mayor of Louis- 
ville, 

Fred W. Whiteside, Jr., Lexington, 
a member of teaching staff at the 
College of Law, University of Ken- 
tucky, and Faculty Director of the 
Kentucky Law Journal announced in 
February that James S. Kostas from 
Ft. Mitchell in Kenton County had 
been elected Editor-in-Chief of the 
Journal. 


H. G. Breetz, Covington, will move 
to Louisville. He is on the legal staff 
of the L.&N. He was formerly Police 
Judge of South Ft. Mitchell. 


Charles E. Clingner, Covington, 
has opened an office in the Coppin 
Building for the general practice of 
law. A graduate of Chase College in 
Cincinnati he formerly represented 
Hartford Indemnity Co. in Indiana 
and Southern Ohio. 


Ward Yager, Warsaw, Circuit 
Judge for the 15th Judicial Circuit, 
was recently a patient in a Cincin- 
nati hospital. He has now resumed 
his regular activities. 


According to press dispatches, the 
Daviess County Bar Association, at 
the request of the Hon. Mac Swin- 
ford voted 18 to 17 in favor of re- 
admitting Beckham A. Robertson to 
practice in Federal Court. Given a 
two-year suspension in 1951 for al- 
leged unethical conduct in repre- 
senting a furniture and lumber firm 
doing business with the Owensboro 
Housing Commission of which he 
was chairman, he has filed for re- 
admission to practice in the Federal 
Court. The firm had sold material 
to the Commission. The court took 
the recommendation under consider- 
ation and on May 7th Judge Swin- 
ford signed the order readmitting Mr. 
Robertson. 


Harold V. Carey, 2623 Canterbury 
Road, Cleveland Heights, Ohio, a 
member of the Kentucky Bar and 
formerly associated with Louis Arnold 
in the general practice at Newport 
and Cincinnati, has been added to 
the Board of Directors of the Belle 
Vernon Milk Co. at Cleveland. A 
former F.B.I. agent he was also an 
administrative assistant to U.S. Sen- 
ator Maloney of Connecticut. 


Marion W. Moore, Covington, for- 
mer Vice-President of the K.S.B.A. 
was a speaker at the Mid-winter 
meeting of the Tennessee Bar As- 
sociation held January 29th at Jack- 
son, Tennessee. His topic was: “The 
Integrated Bar—the Kentucky Plan.” 
The Tennessee Bar has under con- 
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sideration an integrated plan similar 
to our Own. 

Ed. P. Jackson, Jr., Louisville, for- 
merly a member of the firm of 
Wyatt, Grafton & Grafton, announced 
the opening of his own office at 602 
Kentucky Home Life Building. A 
former editor of the K.S.B.A. Journal, 
he will engage in the general prac- 
tice. 

P. Jack Arnett, Salyersville, died 
on April Ist in his 86th year. He 
had practiced law for 64 years in 
Magoffin County and was the lone 
survivor of the largest session of the 
Kentucky General Assembly held 
from December 30, 1891 to July 3, 
1893 known now to historians as the 
“Long Legislature.” 

Harry G. Bright, Lexington, who 
died early in January served as sec- 
retary to Judge John D. Carroll for 
many years. In 1921 he opened an 
office for public stenography at 
Frankfort and did’ reporting in Scott, 
Bourbon and Woodford Counties. In 
1935 Judge H. Church Ford ap- 
pointed him Court Reporter for the 
U.S. Court, Eastern District of Ken- 
tucky. He had a state-wide and 
intimate acquaintance with the law- 
yers in the Commonwealth. 

Charles F. Wood, Louisville, has 
become a member of the firm of 
Peter, Heyburn & Marshall. 


William J. Deupree, Jr., Covington, 
is the 1954 President of the Kenton 
County Bar Association. He succeeds 
Omer H. Stubbs, Jr., of Ludlow. 
Other officers are Ralph Rich, Vice- 
President; John J. O'Hara, Secretary; 
and Robert Ruberg, Treasurer. At 
the election dinner, the Hon. Porter 
Sims, C. J., Kentucky Court of Ap- 
peals was the principal speaker. 
Judge Sims was introduced by his 
associate, the Hon. James B. Milli- 
ken. 

William Lorraine Mix, Louisville, 
became President of the Louisville 


Bar Association for 1954. About 400 
votes were cast. Other officers are 
Robert C. Hobson, T. J. Wood, Vice- 
Presidents; and Walter Redoimon,. 
Secretary; and J. H. Frazee, Treas- 
urer. The Association will continue 
the practice of voting by mail. 


William L. Martin, Louisville, wil] 
join the legal staff of The National 
Board of Fire Underwriters at Chi- 
cago. J. Raymond Berry, NBFU’s 
general counsel, in making the an- 
nouncement, said that Mr. Martin. 
a graduate of the University of 
Louisville School of Law, would 
work under E. M. Griggs, NBFU’s 
assistant general counsel in Chicago. 
Mr. Martin, a World War II Navy 
veteran and presently a Commander 
in the Naval Reserve, was former 
Kentucky State Fire Marshal and was 
public safety officer for the Federal 
Civil Defense Administration at 
Cleveland, Ohio. 


Robert E. Hatton, Louisville, re- 
cently was elected Vice-President of 
the American Barge Line Company. 
He will continue the general prac- 
tice of law. A former Marine officer, 
he maintains offices in the Marion 
E. Taylor Building and is also gen- 
eral counsel for the Kentucky Bank- 
ers Association. 

A. T. Seiler, Williamsburg, who 
died late in 1953 was the father of 
Eugene Seiler. He was well known 
as a railroad lawyer and church 
leader. For over 45 years he was a 
partner of H. H. Tye who preceded 
him in death in 1948. 

James E. Clarkson, Maysville, 
opened his office in January for the 
general practice. He will be located 
in the Kentucky Utilities Building. A 
native of Lewisburg he studied at 
both the University of Kentucky and 
the University of Louisville and saw 
service with the Air Corps in the 
Korean War. 
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Joseph C. Healy, Covington, has 
reopened an office at 321 Scott Street. 
He will continue to maintain his 
Washington, D.C., office at Suite 830, 
821 Fifteenth St., N.W. 
member of the Department of Justice 
staff. he is a member of the Bar 
of Kentucky, Ohio, District of Co- 
lumbia and New York. 


Dillard D. Schroader, Louisville, 
has removed his office to 804 Wash- 
ington Building. Nixon C. Duncan 
is associated with him in the general 
practice. 


Wilson & Freeman, Mayfield, is a 
new partnership for the general prac- 
tice, composed of Henry Jack Wilson 
and Wayne W. Freeman. Offices will 
be in the Stovall Building. 


]. R. Appelwhite, Elizabethtown, 
has opened an office for the general 
practice at 103 E. Dixie Avenue. He 
is a graduate of Hanover College and 
received his LL. B. at the Jefferson 
School of Law in Louisville. 


1. L. Harrington, Paintsville, died 
in January after a seven-year linger- 
ing illness. He was an ordained min- 
ister prior to studying law. Admitted 
to the Bar in 1915 he won promi- 
nence as a criminal lawyer. At one 
time he was Commonwealth’s At- 
torney for the 24th Judicial District 
composed of Johnson and Marion 
counties. 


W. Baxter Jenkins, Whitesburg, 
was recently named Attorney for 
Public Works for the Territory of 
Alaska. He will reside in Alaska. 


Lawrence L. Jones III, Louisville, 
is now associated with Wyatt, Graf- 
ton & Grafton in the general prac- 
tice. 


Turner & Jones, New Castle, is a 
new partnership succeeding Turner 





A former 
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& Turner. The firm is now composed 
of J. Wirt Turner, Jr., son of Judge 
Turner who presided for many years 
over the 12th Judicial District; and, 
M. J. Jones, Jr., present Henry Coun- 
ty attorney. 


Thomas C. Fisher, Louisville, re- 
cently returned to the general prac- 
tice and is associated with the firm 
of Booth & Booth in the Washington 
Building. He was formerly Director 
of Occupation Courts, GHQ, Far 
East Command in Tokyo, Japan. 


Paul J. Theissen, Covington, was 
recently admitted to the Bar in Ken- 
tucky. He is a graduate of the Uni- 
versity of Cincinnati Law School and 
of Xavier University. He is the grand- 
son of the well known attorney of 
Covington, H. C. Theissen, who died 
in 1925, and is the son of John B. 
Theissen of Covington, with whom 
he is associated in the specialized 
practice of real property law. He is 
married and has one son. 


Geo. Chad Perry III, Paintsville, 
has returned to the general practice 
after several years in military service. 
He was discharged as a Ist Lieu- 
tenant, J.A. Corps. 


Donald S. Justice, Louisville, has 
announced the opening of new offices 
at 1203 Carry Building, Washington 
(5), D.C. He specializes in the prac- 
tice of administrative law before the 
various Federal agencies. 


Brown, Eldred & Tachau, Louis- 
ville, in April moved from the Ken- 
tucky Home Life Building to new 
offices at 420 South Fifth Street in 
Louisville. They are engaged in the 
general practice. 


John E. Wise and Paul Schlau- 
decker, both of Louisville, have 
opened offices in the Hoffman Build- 
ing in that city. They will be as- 
sociated for the general practice of 
law. Mr. Schlaudecker has been a 
contributor to the Journal. 
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M ANY problems arise in the settlement of estates. Often 
there are investments in the estate that require special 
handling. Questions always arise, in such cases, as to 

what investments to sell and what to keep in the estate. 


Also, the question.of appraisal comes up. 


We are pleased to offer to you, without charge, the 
services of our Investment Analysis Department in 


connection with any estate you may be handling. 


We have the complete services of Standard & Poors, 
Fitch, and Moody Investors Service at your disposal. And 
we will be glad to counsel with you and to provide any 


statistical information you may need. 


er You will find this service valuable 


<a> and helpful, and it is offered to you 


without any obligation on your part. 


THE BANKERS BOND Co. 
THOMAS GRAHAM, President 
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